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The

Palestine Economic Policy Research Institute (MAS) was founded in 1994 as an

independent, non-profit institution to address the socio-economic policy making process
through appropriate and relevant applied economic and social policy research.

MA
*

S MISSIONS:

Bridging the gap between research output and the policy and decision-making process
through applied soci-economic research to assist in the formulation of rational policies
and appropriate legislation.

Identifying developmental challenges and priorities and enhancing applied research.
Providing technical support to PNA bodies (executive and legislative), the private
sector, and NGOs to enable them to function more effectively and enhance good
governance.

Promoting the participation of civil society institutions in socio-economic policy
formulation and decision-making.

Broadening public debate on socio-economic issues and ensuring oversight of public
performance.

Disseminating information and enhancing public awareness, transparency, advocacy,
and accountability.

Strengthening socio-economic policy research capacity and institution building in
Palestine.

Sponsoring and training young Palestinians in socio-economic applied research by
including them in MAS research teams.

Attracting expatriate Palestinian, Arab and international economists, social scientists,
and experts to contribute to and review MAS research.

Promoting links with local, regional and international policy research institutes and
academic institutions in economic and social fields.
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Publication Standards at the
Palestine Economic Policy Research Institute-MAS

The Palestine Economic Policy Research Institute -MAS- engages in the
publication of applied research papers and studies related to the Institute’s
program in the area of economics and social science and conducted by full
or part time researchers.

The Institute abides by the following standards and procedures to ensure
the high quality of its research publications:

1. The approved research project should be conducted or supervised by
a specialist senior researcher. The research must not have been
published previously or submitted for publication elsewhere.

2. The terms of reference of the study are approved by an internal
MAS scientific committee (consisting of senior researchers) to
ensure accurate goals, appropriate use of scientific methodology and
procedures and the timetable for completion.

3. The internal scientific committee supervises the work of the
researcher or team of researchers through periodic progress reports.

4. The initial draft of the study is reviewed by the scientific committee
for objective content-related amendments to be added to the second
draft.

5. The second draft is then submitted for evaluation in accordance with

the terms of reference to two or three external academic experts
specializing in the subject. Provided that there is a positive
evaluation by at least two experts, the researcher is asked to review
the study taking into consideration the objective recommendations
of these experts.

6.  The study is presented for discussion at a public workshop attended
by academics, researchers, and representatives from public and
private sector institutions related to the subject of the research.

7.  Comments and feedback from the workshop are incorporated into
the study and the final draft is reviewed by the scientific committee
to ensure that the necessary amendments have been made. The study
is then edited.

8.  Research papers written in English are translated into Arabic and
published in both languages. An executive summary in English is
attached to research papers written in Arabic.
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The author is not permitted to reproduce, in whole or in substantial
part, from the research published by MAS without the express
written permission of the Director of the Institute.
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Summary

This study is a critical and analytical review of two draft laws: the
Industrial Property Protection Law and the Copyright and Neighboring
Rights Law. The study was conducted as part of the MAS mission to assist
Palestinian governmental and non-governmental decision-makers in
identifying options to promote and reinforce sustainable developmental
opportunities and policies within an appropriate legal framework. This
review seeks to contribute to the development of these two draft laws and
strengthen  Palestinian competitive capability both locally and
internationally.

The study first surveys the importance of intellectual property. The
presence of an effective legal system to protect intellectual property is a
significant requirement and factor in economic prosperity. Inventors,
innovators, and authors are granted the right to make active use of their
inventions and intellectual property while penalizing those who imitate
them in the country of origin or internationally. If intellectual property
regulations are absent or weak, it deters the publication of new work,
reduces investment in the development of new inventions, and thereby
deprives society of benefiting from them and from opportunities for
economic development.

Within the framework of efforts to resolve legal distortions left by the
Israeli military occupation, the Palestinian National Authority has
conducted an appraisal of the legal structure regulating the economic,
social, and political sectors in the West Bank and Gaza Strip. The
appraisal identifies areas of the existing system which can be preserved
and other parts that require attention to ensure that they serve Palestinian
interests and contribute to development.

In recognition of the importance of intellectual property protection and
international developments in this field, the PNA has proposed two draft laws.
The Industrial Property Protection Law consists of several sections: patent
rights, integrated circuits, undisclosed information, trademarks, geographical
indicators, industrial models, and drawings. The Copyright and Neighboring
Rights Law consists of eight sections and 72 articles. The sections cover
names, terms, nature of copyright, ownership of rights, duration during which
authors' material rights are protected, ownership of neighboring rights,
regulating procedures, penalties and violations, the Palestinian Organization
for Protection of Copyright, and other general rules.



The study found that the Ministry of Economics and the Ministry of
Culture had recognized the importance of protecting intellectual property,
both industrial and cultural. The two draft laws specify procedural
mechanisms to regulate and monitor the protection of intellectual property
but they concentrate on local protection and neglect international
protection approved by international agreements, in particular the TRIPS
Agreement. In addition, the draft laws contain some unfamiliar
terminology that might create confusion in enforcement and limit the
effectiveness of these laws in Palestinian society.

As a result, the following amendments are proposed to improve the two
draft laws:

I. General Recommendations

¢ The Industrial Property Protection Law should be integrated with
the Copyright Law. The Ministry of Economics should be
responsible for the registration of these rights because these are
basically trade laws.

¢+ Greater emphasis is required on both local and international
protection in line with international trends to provide global
protection for intellectual property, as stipulated in the Trips
Agreement.

< A number of expressions and terms require definition and
clarification to remove the possibility of conflicting interpretations
by the relevant parties, including public authorities and their
representatives, intellectual property owners, the beneficiaries of
intellectual property, and their competitors. These terms include
legitimate competition, reasonable conditions, reasons beyond the
patentee's control, fair compensation, special commercial
circumstances, acceptable reasons used effectively, unfair
competition in an independent manner, originality, honest
practices, fair treatment, good and bad intention, etc. Where these
terms are not defined in the text of the law, they should be clarified
in its executive bylaws and regulations.

¢ The Industrial Property Protection Law ignores the principles for
settling disputes stipulated in the Trips Agreement and additional
articles on this point need to be added to the law.

< The Industrial Property Protection Law fails to deal with the
registration of foreign industrial property and national registration
on a fair basis. Therefore, we suggest the addition of articles
pertinent to that.



¢ The Industrial Property Protection Law fails to deal with technical
cooperation at international level, as stipulated in Article 69 of the
Trips Agreement, and new articles need to be added on this point.

¢ The Industrial Property Protection Law fails to tackle the basics of
statements, urgent and precautionary procedures pertinent to
intellectual property as stipulated in the Trips Agreement. Again,
articles on this point need to be added.

¢ The Industrial Property Protection Law only stipulates civil
penalties and does not abide by the penalties defined in the Trips
Agreement relating to violations of Articles.

I1. Detailed Recommendations

Patent rights

<+ Greater definition of what is meant by an invention made known to
the public since the law stipulates that something already known
cannot be given a patent as a new invention.

<+ Grant a patent to an invention that falls under the list of scientific
and mathematical theories if there are new business applications on
that basis.

< Determine the relevant authority responsible for deciding whether
the invention is essential for the protection of lives or the degree of
its negative impact on the environment.

< Introduce a pre-testing system by which the patent registrar would
set objective conditions for granting the patent. This method has a
number of advantages since the patents issued are relatively
immune from being discredited and the procedure reduces disputes
about patents. The method is also highly reliable and promotes
investment because the registrar's tests are strong evidence of the
seriousness and validity of the invention. However, this method
has its own shortcomings. It is costly since it requires practical
tests and it takes a relatively long time to consider the application
for the patent. Countries using this method include the USA,
Germany, Russia, and Britain.

< Identify emergency cases and national security considerations
when granting a compulsory license.

<+ Identify what is meant by ‘sufficiency’ as a justification for
granting a compulsory license.

< Determine reasonable provisions which allow the granting of a
compulsory license, the term of the compulsory license, the length
of negotiation needed to obtain a license, fair compensation, and
the body responsible for these decisions.



< Make one specialist committee responsible for the granting or
cancellation of a compulsory license. A minister might be one
party. This will make decision-making more transparent and
ethical. The committee must distance itself from any personal
relationships or disagreements between the minister and any other
patentee.

<+ Grant the patentee the right to apply for an extension of his patent
for sound reasons e.g., failure to cover the effort and expenses
incurred in the invention.

<+ Add circumstances under which the patent may be withdrawn. This
includes the patentee's decision to rescind or abandon the patent by
declaring this explicitly or implicitly by failing to take action
against transgressors. It could also include the failure of a patentee
to license others to use his patent under reasonable conditions.

Trademarks

<>

Add a requirement of originality to a trademark upon its registration
i.e., it must not previously have been registered by another person. To
be considered completely new there must be at least one different
element to prevent confusion or misunderstanding with another
trademark.

<+ Inform the trademark owner of its abrogation before granting it to
another party.

<+ Clarify what is meant by ‘ineffective use’ under which a trademark
registration may be cancelled and the special trade circumstances
which justify the use of this type of measure.

Plants

< Limit the wide powers granted to economic and agriculture ministers
to determine compulsory licensing cases. This would make decision-
making more transparent and reliable.

< Ensure compulsory licensing covers cases where the grower abstains
from producing protected plants or refuses to grant the right to others
to produce them, although he could do so.

< Determine the penalties to result from a violation of rules and articles

pertinent to protected types of plant.

Industrial Models and Drawings

<&
&

Make it a condition that the drawing is applicable to industry.
Grant a patentee of an industrial drawing the possibility of applying for



protection to be extended after its expiry for specific reasons.

Identify cases in which the compulsory licensing of an industrial
drawing might be permitted and the rights of the owner in such cases.
This is in addition to the authorization of licenses and cases in which a
person is denied the right to register an industrial drawing.

Identify work that is not considered to transgress the rights of the
author, such as:

- Scientific research and development activities

- Non-commercial activities

- Training and education.

Determine the penalties that would result from the violation of articles,
particularly those pertinent to industrial drawings and models.

Integrated Circuit

1.

2.

Define ‘originality’ and how to ascertain it as a condition for

registration of the design.

Determine the penalties for those violating protected design rights.

Make compulsory licensing permissible in the following cases:

e [f the owner of the design refuses to license others to make use of
the design in return for agreed compensation.

e If the owner of the design behaves unjustly by violating the laws
of patent competition granted by the relevant authorities.

Determine the penalties resulting from the violation of articles

pertinent to blueprint designs for integrated circuits.

Consider requests for an extension of design protection for specific

reasons acceptable to the design registrar.

Geographic Indicators

1.

2.

Determine what is meant by fair practices and who should determine
these in relation to violations of geographic indicators.

Determine the penalties for those violating the uses of geographic
indicators.

Add further items pertinent to cases resulting from the violation of
articles related to undisclosed information and commercial secrets.

Copyright and Neighboring Rights Laws

1.

Deal with articles pertinent to compulsory licensing for translation
and copying, stipulated in the Bern Agreement Appendix issued after
amendment in 1971.



Add the issue of follow-up rights, stipulated in both the Bern and
Trips Agreements, pertaining to original technical designs.

Comply with the Bern and Trips agreements concerning a number of
issues including follow-up rights and the extension of the term of
protection pertinent to material rights for authors and owners of
neighboring rights.

Determine the terms of membership in the Palestinian Association for
Copyright Protection. The draft law fails to deal with the possibility
of transferring all copyright, including financial rights, to others and
also fails to specify the duties and obligations of the person to whom
copyright is transferred.

Deal with the issue of granting compulsory licenses that exploit the
author without their agreement and when such cases might occur.
Deal with leasing rights.

Specify the reasons under which a publication might be withdrawn or
banned from circulation.

The text of the Copyright and Neighboring Rights Law lacks any
reference to equal rights, rights to national treatment, the protection
of source code, and the lease of intellectual property.



