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The

Palestine Economic Policy Research Institute (MAS) was founded in 1994 as an

independent, non-profit institution to address the socio-economic policy making process
through appropriate and relevant applied economic and social policy research.

MA
*

S MISSIONS:

Bridging the gap between research output and the policy and decision-making process
through applied soci-economic research to assist in the formulation of rational policies
and appropriate legislation.

Identifying developmental challenges and priorities and enhancing applied research.
Providing technical support to PNA bodies (executive and legislative), the private
sector, and NGOs to enable them to function more effectively and enhance good
governance.

Promoting the participation of civil society institutions in socio-economic policy
formulation and decision-making.

Broadening public debate on socio-economic issues and ensuring oversight of public
performance.

Disseminating information and enhancing public awareness, transparency, advocacy,
and accountability.

Strengthening socio-economic policy research capacity and institution building in
Palestine.

Sponsoring and training young Palestinians in socio-economic applied research by
including them in MAS research teams.

Attracting expatriate Palestinian, Arab and international economists, social scientists,
and experts to contribute to and review MAS research.

Promoting links with local, regional and international policy research institutes and
academic institutions in economic and social fields.
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Publication Standards at the
Palestine Economic Policy Research Institute-MAS

The Palestine Economic Policy Research Institute -MAS- engages in the
publication of applied research papers and studies related to the Institute’s
program in the area of economics and social science and conducted by full
or part time researchers.

The Institute abides by the following standards and procedures to ensure
the high quality of its research publications:

1. The approved research project should be conducted or supervised by
a specialist senior researcher. The research must not have been
published previously or submitted for publication elsewhere.

2. The terms of reference of the study are approved by an internal
MAS scientific committee (consisting of senior researchers) to
ensure accurate goals, appropriate use of scientific methodology and
procedures and the timetable for completion.

3. The internal scientific committee supervises the work of the
researcher or team of researchers through periodic progress reports.

4. The initial draft of the study is reviewed by the scientific committee
for objective content-related amendments to be added to the second
draft.

5. The second draft is then submitted for evaluation in accordance with

the terms of reference to two or three external academic experts
specializing in the subject. Provided that there is a positive
evaluation by at least two experts, the researcher is asked to review
the study taking into consideration the objective recommendations
of these experts.

6.  The study is presented for discussion at a public workshop attended
by academics, researchers, and representatives from public and
private sector institutions related to the subject of the research.

7.  Comments and feedback from the workshop are incorporated into
the study and the final draft is reviewed by the scientific committee
to ensure that the necessary amendments have been made. The study
is then edited.

8.  Research papers written in English are translated into Arabic and
published in both languages. An executive summary in English is
attached to research papers written in Arabic.
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The author is not permitted to reproduce, in whole or in substantial
part, from the research published by MAS without the express
written permission of the Director of the Institute.
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Summary

The Palestine Economic Policy Research Institute (MAS) assists official
and non-governmental Palestinian decision-makers in evaluating options
and strengthening the opportunities for sustainable development via
appropriate economic, financial, and commercial legislation. This critical
and analytical review was conducted to contribute to an effective law
regulating commercial transactions in Palestine.

The review examines the commercial sector in Palestine in terms of
private sector needs and demands versus public sector regulatory control.
It assesses the degree of intervention and balance required between the two
to achieve an environment conducive to open and efficient transactions
within established and transparent rules. Effective legislation promotes
efficiency within the legal system and an active commercial environment.
To this end, the draft law must be consistent and coherent with other
related laws.

The draft law assessed by MAS was prepared by the Ministry of Justice,
Diwan Al-Fatwa wa Al-Tashree, and submitted to the PLC.

Following detailed and comparative analysis, this review concludes that
the draft law contains inconsistencies and is incompatible with both
existing and recently enacted legislation related to the commercial field.
To a large extent, the draft law appears to be a copy of the Egyptian
Commercial Code of 1999. The draft law requires considerable
reworking if it is to meet the commercial needs of the Palestinian business
community and banking industry, or if it is to comply with international
commercial standards and trade principles, including those of the WTO.

In reaching these conclusions, the reviewers examined the following areas:

1. Scope of the Draft Law
The draft law contains 809 articles covering the following areas:

Commercial Activities
Commercial Register
Commercial Contracts
Banking Transactions
Commercial Paper
Commercial Companies
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< Bankruptcy and Business Reorganization
< Final Provisions

Regional and International Comparative Analysis
All areas covered within the scope were carefully examined and
compared to relevant laws in the following Arab countries:

Egypt 1999

Jordan 1966

United Arab Emirates 1993
Syria 1949

Lebanon 1942
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Foreign laws reviewed included those of the United States, Australia,
Ireland, and Israel.

The analysis concludes these Arab laws, including the draft Palestinian
law, were almost identical to each other apart from some minor
differences that reflected emerging legal theory. It is unfortunate that
legislators in these jurisdictions were satisfied with maintaining
traditions established in the 1940s and failed to reflect modern
international commercial practices. As a result, the draft Palestinian
law has many shortcomings.

Following the regional tradition, the Palestinian law combines multiple
subjects into one code with the result that the scope of the draft law is
too large. At the same time, it fails to do justice to any of the five
areas covered within its current scope, which comprises:

Commerce in General

Obligations and Commercial Contracts
Bank Operations

Commercial Paper

Bankruptcy and Reorganization
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In foreign jurisdictions, each of these areas is covered by a separate
law which stands alone and is therefore internally consistent and
coherent. In common law systems, namely USA, Ireland, and
Australia, each of the areas listed above was covered in a separate law
with more detail. Israel is moving in this direction as well. However,
the Arab countries reviewed all follow the same tradition as
continental systems with one code for a large body of laws.



This review argues that the Palestinian context differs from other Arab
countries simply because Palestine has historically followed the
common law tradition in Gaza and a mixed tradition
(common/continental law) in the West Bank. One of the main aims of
the draft law is to harmonize the West Bank and Gaza Strip yet the
draft law fails to either modernize or to maintain the principles of
existing legislation. By opting to copy the Egyptian code, the draft
law annuls the mixed tradition of Palestine both in theory and in
practice.

Cross-reference with Related Legislation

The review examines the draft law in the context of existing or
recently enacted legislation in Palestine, including laws on commercial
agents, banking, Palestinian Monetary Authority, civil procedure,
evidence, insurance, mortgage, criminal law, secured lending,
securities, Capital Market Authority, companies, competition, foreign
trade, commercial laws in the Gaza Strip and the Commercial Code in
the West Bank. The review finds that the draft law duplicates many
points already covered in earlier legislation and therefore fails to
harmonize or achieve an environment conducive to simplified and
transparent laws and regulations. The draft law contains such a large
content and body of law that it fails to regulate properly, with the
possible exception of the chapter on Bankruptcy and Reorganization,
which should be a separate law in itself.

Results of the Analysis
The sheer volume of the draft law precludes it from being an effective
legal instrument in these areas:

Harmonization

Coherence

Consistency with other legislation
Scope of body of legal principles

e

- Banking Transactions

- Lending Instruments

- Credit Ratings

- Fraudulent Transactions

- Freight Services (Air, Land, Marine)
- Distribution Contracts

- Franchises

- Technology Transfer Licenses



- Secured Transactions
- Securities Regulations
- International Sales Transactions

The draft law is thin in certain areas and cumbersome in others,
causing confusion and leaving room for differing interpretations. It
does not create an improved environment for commercial transactions.

Recommendations

a.

Harmonize the different laws covered within the scope of this draft
law, either by expanding the existing chapters (too huge) or by
separating its chapters and sections.

Review the draft law in light of foreign legislation to avoid
copying Arab countries.

Reflect customary practices that have come to replace the obsolete
principles referred to in the draft law.

Ensure that the draft law is Palestinian rather than a copy of the
entire Egyptian Law.

Strike a balance between private sector needs and public sector
regulatory functions.



