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Publication Standards at the
Palestine Economic Policy Research Institute-MAS

The Palestine Economic Policy Research Institute -MAS- engages in the
publication of applied research papers and studies related to the Institute’s
program in the area of economics and social science and conducted by full
or part time researchers.

The Institute abides by the following standards and procedures to ensure
the high quality of its research publications:

1. The approved research project should be conducted or supervised by
a specialist senior researcher. The research must not have been
published previously or submitted for publication elsewhere.

2. The terms of reference of the study are approved by an internal
MAS scientific committee (consisting of senior researchers) to
ensure accurate goals, appropriate use of scientific methodology and
procedures and the timetable for completion.

3. The internal scientific committee supervises the work of the
researcher or team of researchers through periodic progress reports.

4. The initial draft of the study is reviewed by the scientific committee
for objective content-related amendments to be added to the second
draft.

5. The second draft is then submitted for evaluation in accordance with

the terms of reference to two or three external academic experts
specializing in the subject. Provided that there is a positive
evaluation by at least two experts, the researcher is asked to review
the study taking into consideration the objective recommendations
of these experts.

6.  The study is presented for discussion at a public workshop attended
by academics, researchers, and representatives from public and
private sector institutions related to the subject of the research.

7.  Comments and feedback from the workshop are incorporated into
the study and the final draft is reviewed by the scientific committee
to ensure that the necessary amendments have been made. The study
is then edited.

8.  Research papers written in English are translated into Arabic and
published in both languages. An executive summary in English is
attached to research papers written in Arabic.
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The author is not permitted to reproduce, in whole or in substantial
part, from the research published by MAS without the express
written permission of the Director of the Institute.
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Summary

Part of the mission of the Palestine Economic Policy Research Institute
(MAS) is to assist Palestinian policymakers in exploring available
alternatives and options to promote and enhance sustainable development
via an appropriate legal framework. The task of conducting critical and
analytical reviews of draft social and economic laws which provide the
Palestinian Legislative Council with technical assistance is therefore an
important priority for MAS.

This critical review, the eighth in a series, looks at the draft Palestinian
Competition Law with a view to contributing to its development and
strengthening the competitive environment in the Palestinian Territories,
developing productivity, and improving the welfare and quality of life in
Palestinian society.

The review discusses the significance of competition and preventing
monopoly, the objectives of competition and anti-monopoly legislation
and their relationship with economic policies and other economic
legislation, market, and market share. It discusses the need for a
competition law and legal and administrative references governing or
controlling competition in the Palestinian Territories. Finally, the review
evaluates the draft Competition Law and offers recommendations of areas
where improvements might be valuable.

Draft Competition Law

This draft Competition Law aims to create free competition in the
exchange of services and goods and bans any agreements or arrangements
the real or anticipated result of which would significantly prevent, restrict,
or weaken competition. Many activities are prohibited in order to prevent
monopoly practices in goods or services or limit competition. For example,
any agreement between producers to fix a sale price for similar products or
the division of the Palestinian market into specific geographic areas where
sales are limited by area. Other examples include discrimination between
clients in similar contracts, specifying a resale price, forcing a client to
stop dealing with a competitor, refusing to deal with a particular client or
to provide ordinary trade terms for a producer, and imposing a condition
on the resale or export of products. The draft law imposes fines for cases
where rules are violated.



Significance of Competition and Prevention of Monopoly

Competition and the prevention of monopoly are issues of great debate
amongst economists, with some in favor and others opposed to such rules.
It is indisputable that competition improves economic efficiency and
increases productivity and growth rates. One study covering 46 countries
found a relationship between per capita average and profit margins. Losses
in US Gross Domestic Product resulting from monopoly strength were
estimated at 2%. Furthermore, the privatization of some services in the
United States impacted the well-being of consumers by $42 billion in the
1980s, in addition to improvements in the quality of services provided to
consumers. A study conducted in the Netherlands found that consumers
had lost $2.7 billion due to the strength of monopoly in the services sector.

In the European Union, the increase in job opportunities as a result of
strengthening competition between union members was estimated at
90,000 between 1987-1993. In addition, inflation was brought down by
1.5%. In Australia, the impact of strengthening competition in 1993 was an
increase of 5.3% in GDP. This was in addition to the creation of more job
opportunities and a drop in inflation.

Studies conclude that activities restricting competition are uncommon in
countries home to effective competition policies and legislation. At the
same time, reliability and transparency in the national economy are
reinforced and its ability to attract foreign investment will increase. For
competition policies and laws to play an effective role in the economic
developmental process, there must be continuous efforts to develop and
amend legislation in accordance with changes in the local, regional, and
international environment. This ensures that national products are able to
compete at regional and international levels, given changes in international
developments and widespread globalization.

Goals of Competition and Anti-Monopoly Law

The goals of competition law are multiple and comprise both economic
and non-economic elements. Economic goals may be summed up as the
improvement of economic efficiency. However, non-economic goals
include social considerations, referred to as "public interest”. These
include justice, equal opportunity, and individual freedom. Goals include
the promotion of competition and prevention of coordination between
firms in competition-restricting activities, strengthening individual



freedom in choosing economic activities, and the elimination or reduction
of abuse of economic power. These are in addition to a hoard of goals that
serve public interest rather than one section of the society. However, the
multiple goals of competition law may give rise to contradictions, making
the achievement of one goal lead to failure in another area. For example,
the protection of small establishments or employees' rights may run
counter to the optimal distribution of resources. Furthermore, the
protection of national industry via restrictions on imports may reduce
economic efficiency.

Competition law hinges largely on a number of instruments, usually
divided into two groups. The first group, structural instruments, focuses on
integration, monopoly, and activities to restrict competition. The second
group, better known as "behavioral instruments”, deals with the behavior
of producers, vertical and horizontal agreements, as well as abuse of a
position of hegemony.

Relationship between Competition Law and Other Economic
Laws and Policies

At the outset, the difference between competition law and competition
policy must be defined. The former is one of the tools used in competition
policy, which comprises government measures and policies that influence
the structure and behavior of both enterprises and individuals. These
include government commercial and investment activities, financial trade
and industrial policies, and other directed economic policies. The close
relationship between competition law and public policies and other
economic legislation places a heavy burden on the shoulders of the
authority responsible since consistency must be maintained between
competition law and economic legislation, while assessing their impact on
competition between producers and relevant parties.

Market and Market Share

Identification or definition of markets plays a crucial role in the
application of competition law. Definition of the market includes two
dimensions: the product in question (the subject of exchange) and market
geographical limits (the location of manufacturers and sellers of this
product). Theoretical market productivity includes alternative products
from the consumer viewpoint. That is, the consumer will switch from one



brand to another through flexibility of cross-demand. However, the crux in
the identification/definition of the market is the extent of reciprocity
between products. The geographical dimension of the market focuses on
the consumer's ability to change the place of product purchase and switch
to another place.

Market share can be measured through the cash value of sales or number
of sold units, production capacity or inventory volume. In the case of
similarity between products, it is possible to use the number of units
produced. Where differences exist, in production, in terms of shape,
weight, and size, the sales use market share index. It is possible also to use
production capacity. However, it cannot be depended on in the case of
differences in the quality of products.

Need for Competition Law in the Palestinian Territories

The question arises whether Palestine requires a competition law. Several
indicators point to the fact that a competition law is unnecessary since
there are few monopolies and economic blocs that prevent competition. In
addition, the Palestinian market is small and Palestinian firms are very
family-oriented.

Yet, there are several justifications for a competition law in light of the
increased obstacles to investment in the Palestinian Territories.

There has been a general trend by the Palestinian National Authority
(PNA) to privatize some government companies and investments and keep
others under government control. Legislation and regulations are therefore
essential to oversee the activities of business establishments and ensure
that power is not exploited or exerts a negative impact on competition in
the Palestinian market. The PNA adopts a market economy philosophy
based on the private sector driving development and this requires a
comprehensive range of economic legislation, including an effective
competition law outlining the private sector's rights and obligations.

According to a survey conducted by the World Bank concerning the
relative order of investment determinants in the Palestinian Territories and
their international counterparts, the lack of political stability lies at the fore
of the obstacles facing investors. It was found that 77% of investors
considered political stability important or very important, followed by
corruption and uncompetitive behavior by public institutions (71%).



Another survey conducted by the Center for Private Sector Development
on private sector satisfaction with government performance, particularly in
trade, found that 91% of those questioned said that they viewed
governmental monopoly establishments seriously.

Legal and Administrative References on Competition in the
Palestinian Territories

There is no legislation in Palestine that specifically carries a title relating
to competition or anti-monopoly law, nor controlling competition, anti-
competitive or illegal practices. However, there are some references in
laws effective in Palestine that deal with activities harmful to competition.
For example, Penalty Law 16 of 1960 stipulates that any person tampering
with prices by raising them or lowering them to affect supply and demand
in the market shall be imprisoned for a maximum of one year and fined
100 Jordanian dinars. The draft Palestinian law on trade and the protection
of industrial property includes articles that bar illegal competition.
However, the natural "home" for these articles is in a competition law.

Lessons from International Experience

Important lessons can be learned from the experiences of other countries in
competition legislation and its implementation, especially in Western
countries where there is long term experience.

1. The first stages of implementation of competition law focus on
agreements between manufacturers while in later stages, emphasis is
placed on merger operations and the abuse and exploitation of a
dominant position.

2. Difficulties in applying competition law spring from the problem of
identifying the negative impact of some commercial activities.

3. Following the enactment of appropriate competition laws, a
Competition Committee should be established to promote a
competitive environment. The Competition Committee must be
independent and free from political intervention and lobby groups.
Equally important is financial independence and being subject to
accountability.

4. The speedy investigation of cases and appeals will reduce additional
costs and the element of uncertainty for defendants. To achieve
greater effectiveness, the penalties must be rapid and severe.



5. Countries in transition and developing countries face a number of
obstacles in the execution of competition law. These obstacles include
direct intervention by the state in economic activities and in
competition with the private sector, the granting of monopoly
concessions, weaknesses in infrastructure, market mechanisms, and
poor performance by legislative and judicial authorities.

Appraisal of Draft Competition Law

Given the importance of determining the nature of this law and its
application, some of the terms and expressions cited in the draft
Competition Law require further definition. We suggest that the following
terms be introduced:

Enterprise/firm: In the draft law, a commercial entity is defined as any
legal entity carrying out a business activity with the aim of
making profit. Does this mean that the law does not apply to
government non-profit enterprises?

Competition Committee and Judicial Commission for Competition:
The Competition Committee is defined. However, Article 11
refers to a Judicial Commission for Competition which appears
to be a separate body since the membership of each differs. The
responsibilities and tasks of each body need to be clarified if
they are different entities. Also, there is no mention of the role,
goals, structure, and powers of the Competition Committee.

Competition: Although the draft law revolves around the concept of
competition, the term is not actually defined.

Market: This can be defined as a group of products and services from
which consumers can make choices within the borders of the
Palestinian Territories.

Market Share: Despite the importance of clarifying how market share is
calculated, the draft law fails to refer to it.

Goals of Competition Law
Article 1 cites that the goal of competition law is to "regulate
and control activities and behaviors of illegal competitive
entities". Additional goals need to be added such as the
promotion of competitive behavior between establishments and
the reduction of obstacles that block access to new
manufacturers and new products.



Agreements can be both horizontal and vertical but some
reduce competition while others reinforce it and can exert a
positive effect on society.

1.

Cartel agreements

These agreements aim to limit competition through
consensus by manufacturers to behave as one producer in
the fixing of prices and production, the division of the
market into geographic areas, and tampering with tenders.
Other agreements

These agreements do not control prices or tenders and may
therefore promote competition. Such agreements are those
that specialize in production, marketing, research and
development, providing finance for a group of buyers or
other activities that a manufacturer might be unable to
conduct alone.

Activities facilitating agreements

These activities include the exchange of information
between manufacturers on market conditions, the
determination of standards and specifications, or
establishing a system for pricing, tenders and promotion.
In addition, other activities can facilitate the formation of a
manufacturers’ union and thereby reduce competition.
Unions and industrial societies

These organizations play an important role in serving
members and providing them with vital information on a
local, regional, and international market trends.

Exporters’ union and common activity agreements
Vertical agreements are those signed between parties that
complement each other's work. These agreements include
the setting of a maximum and minimum price by the
producer for products to be sold by agents and distributors
and the sole right to distribution or display of products. The
distributor prevents any display of a product of a
competitor granted a sole right or a tie-in sale agreement.
The producer obliges the distributor to sell more than one
product at the same time as if they were one product or
fixes a minimum production for distribution or commercial
privileges



Merger and Acquisition

The major disputes dealt with by competition law are those of merger.
Merger takes place when one party buys all or a large number of another
party's shares or assets. In so doing, the purchasing party controls all
activities and assets of the other. This results in the merger of several
companies, sometimes voluntarily or otherwise. There are three forms of
merger; vertical, horizontal, and conglomerate. Horizontal merger is the
most vulnerable to scrutiny and inspection by those responsible for the
implementation of competition law.

- Most competition laws stipulate that the Competition Commission
be informed of the desire of the parties to merge in order to give
the Commission the opportunity to approve, deny, or amend the
terms of the merger. However, notification is usually required in
the case of large merger operations which are expected to
influence the market. The Palestinian draft law fails to show how
assets should be measured. Should their historical value be
calculated or their replacement value? In addition, the criterion of
US $50 million to complete the merger deal is relatively high in
comparison with the size of firms in the Palestinian Territories.
Capital in industrial establishments in 2001 averaged US $43,5
million (Palestinian Central Bureau of Statistical, 2003). A lower
amount would therefore be more appropriate to the reality of the
Palestinian economy. Furthermore, the Palestinian draft law does
not make notification a condition of intention to merge i.e., prior
to the implementation of a merger deal. Additional articles are
required pertinent to the content of the merger or control of
competition by the parties participating in merger operations.
Articles are also required to enable the Competition Commission
to verify that merger conditions have been met prior to
implementation.

- Investigation Procedures
The draft Competition Law fails to specify investigation procedures
and further detail would be valuable on the procedures to be followed
when investigating cases presented to the Competition Commission.

- Monopolies
The draft Competition Law refers to permitted government
monopolies in Article 7 on "Sole Right". However, it fails to mention
other cases of full monopoly i.e., the presence of one producer or



distributor of a product since any monopoly is generally detrimental to
public welfare. Convincing justifications are required for the
Competition Commission to permit a monopoly to continue.

- Exclusions
The draft Competition Law fails to clearly define activities excluded
from its ambit. Exclusions need to be specified so relevant parties are
aware in advance whether their activities are compatible with the law.

- Penalties

The draft Competition Law stipulates that the penalty for activities of
illegal competition or abuse of a dominant position is calculated at 5%
or 25% of the enterprise's sales in the previous year. In fact, the
penalty should be calculated on the basis of the gain realized or the
damage resulting from the violation of the law. The draft law does not
refer to persons who might be harmed by a violation of the law and
whether they have the right to claim compensation.

Ability of Palestinian Competition Law to Improve Competitive
Environment

It is clear that the draft Competition Law covers the basic components of
most competition laws. However, it omits to address several aspects
discussed earlier, including definitions, the Competition Commission,
agreements, dominant position, merger, full/total monopoly, and
exclusions. As a result, some revisions are required if this law is to fulfill
its intended aims and match international trends as a modern law serving
the Palestinian Territories.

The redrafting of a modern competition law is the first step towards
strengthening competition yet the most important factor is its
implementation. This requires the establishment of a professional, reliable
Competition Commission to supervise its implementation and coordinate
with relevant public institutions, particularly the Standards Institute, along
with the presence of an effective judicial system.
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